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MocTaHoBneHne KoHctuTyumoHHoro Cyaa P® ot 27.06.2023 N 35-M "Mo

[ieny 0 NpoBepKe KOHCTUTYLIMOHHOCTU MONOXKEHWUI YacTy NEPBOWA. ..

KOHCTUTYLUUOHHbIX cYQl POCCUNCKON ®EOQEPALIUU
UmeHem Poccuinckon Penepauum

NMNMOCTAHOBINEHUE
oT 27 utoHna 2023 r. N 35-T

no Aeny o NPOBEPKE KOHCTUTYLUUMOHHOCTU
NONOXEHUN YACTU NEPBOW CTATbM 152 TPYAOBOIO KOAEKCA
POCCUACKON ®EQEPALIUM U AB3ALIA BTOPOIO MOCTAHOBJEHUSA
NPABUTENIbCTBA POCCUUCKOW ®EOEPALMN "O MUHUMANIbHOM PA3MEPE
NOBbIWWEHUA OMNATbI TPYAOA 3A PABOTY B HOYHOE BPEMA™
B CBA3U C XXANNOBOW N'PAXXOAHMHA C.A. UBAHUYEHKO

KoHctutyumnorHein Cyn Poccuinckon ®epgepauun B coctase [Npeacenatens B.[. 3opbkuHa, cygen A.tO.
bywesa, ".A. Nagxuea, J1.M. XXapkosown, C.M. KasaHuesa, C.[0. KHasesa, A.H. KokotoBa, J1.0. KpacasumkoBoWn,
C.MN. MaBpwuHa, H.B. MenbHukoBa,

C yyacTnem 3asButens - rpaxgaHuHa C.A. VIBaHM4eHKO, MONMHOMOYHOIo npeacTaBuTenst FocyaapCTBEHHOM
Oymbl B KoHcTuTyumoHHom Cyae Poccuiickon ®epepauun HO.A. MNeTpoBa, noniHoMo4Horo npeacrasutens CoseTa
depepaumm B KoHctutyumonHom Cyae Poccuinckon ®epepaumm W.B. PykaBULLIHMKOBOWM, MOMIHOMOYHOIO
npeactasutens lNpesvageHta Poccuiickon Pepepaumm B KoHctutyumoHHom Cype Poccuiickon ®epepaumm A.B.
KoHoBanoBa, nonHoMou4Horo npeactasutensa MNpasutensctea Poccunckon depepaumm B KoHcTutyumnoHHom Cyae
Poccuiickon ®egepauun M.KO. Bapuiesckoro,

pykoBoacTBysiCcb ctatben 125 (nyHkT "a" yactu 4) KoHctutyumm Poccuinickon degepauunmn, NyHKTOM 3 Yactu
nepBon, YacTsaMn TpPeTbEN M YETBEPTON cTaTbM 3, YacTbio NepBou ctaTbn 21, ctatbsamun 36, 74, 86, 96, 97 n 99
depepanbHOro KOHCTUTYLUMOHHOrO 3akoHa "O KoHcTtutyunoHHom Cyae Poccuiickon deapepaummn”,

paccMoTpen B OTKPbITOM 3acefjaHuu Jeno O NPOoBepKe KOHCTUTYLMOHHOCTU MOMOXEHWA 4acTu nepBow
ctatbn 152 TpypoBoro kogekca Poccunckon depepaumm u absaua Btoporo [MoctaHosneHus [NpaButenscTea
Poccuickon ®egepauun "O MMHUManNbHOM pasMepe MOBbILWEHUS onnaTthbl TpyAa 3a paboTy B HOYHOE Bpems".

MoBogom Kk paccMoTpeHno aena gAaBunachb Xanoba rpaxgaHunHa C.A. UBaHumyeHko. OcHOBaHMEM K
pacCcMOTpeHUN0 fera daBunacb O6Hapy)KI/IBLIJaFICF| HeonpeneneHHoCTb B BOMpoce O TOM, COOTBETCTBYHT JIM
KOHCTI/ITyU,I/Il/I Poccunckon d>e,qepau,vw| ocnapunBaemMble 3adaBuUTesieM HOpMaTUBHbIE MOJTIOXEHUA.

3acnywaB coobuweHne cyabu-goknagyunka C.[1. MaBpuHa, OOBACHEHUS npeacTaBuUTENen CTOPOH U
BbICTYMMIEHMSA NPUrNaweHHbIX B 3acedaHue npeactaButenen: oT MuHucTepcTBa Tpyha U coumarnbHOM 3almThl
Poccuinckon ®epepaumm - M.C. Macnoson, ot [eHepanbHOro npokypopa Poccuiickon ®depepaumm - B.B.
PocuHckoro, nccrniegosae npefctaBreHHble AOKYMEHThl U UHble MaTepuansl, KoHCTUTyUMoHHbIM Cya Poccuinckon
denepaumm

yCTaHOBUIJT.

1. B cootBetctBMM C 4yacTbio nepon ctatbn 152 Tpygmosoro kogekca Poccuiickon Pepepauum
CBEpXypoyHasa paboTa onnadvMBaeTcs 3a nepBble ABa Yaca paboTbl HE MeHee Yem B MOJSIyTOPHOM pasmepe, 3a
nocrnegywwme 4vacbl - He MeHee 4YeM B OBOVWHOM pa3mepe; KOHKPETHblE pa3Mepbl OMnraTbl 3@ CBEPXYPOUHYHO
pa60Ty MOryT onpegenatbCA KOJEKTUBHbIM OOroBOpoOM, JiOKallbHbIM HOPMAaTUBHbIM akTOM WU TPpyaOBbIM
JOroBOpPOM; MO XenaHutwo paboTHMKa CBepxypoyHas paboTa BMECTO MOBbILEHHOW onnatbl  MOXET
KOMMNeHCcnpoBaTbCA npegocrtasneHneM OONMOJTHUTENIbHOIo BpemMeHn oTAblXa, HO He MeHee BpeMeHMH,
0TpaboTaHHOrO CBEPXYPOUHO, 32 UCKIIOYEHNEM CIyYaeB, NPeayCMOTPEHHbIX AaHHbIM Kogekcom.

CornacHo ab3auy BTopomy lNMoctaHoBneHus MpasutenscrtBa Poccuiickon ®egepauun ot 22 mnionsa 2008 roga
N 554 "O MnHMManbLHOM pa3mepe NOBbILIEHUSA onnaThl Tpyaa 3a paboTy B HOYHOE Bpems" MUHMMAarbHbIN pasmep
noBbILWEeHNs onnaTtbl Tpyda 3a paboTy B HOYHOe Bpems (C 22 yacoB Ao 6 yacoB) cocTtaBnseT 20 MpouUeHTOB
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YacoBOW TapugHOW CTaBkM (Oknaga (OO/MKHOCTHOrO OKMaga), paccYMTaHHOro 3a yac paboTbl) 3a Kaxabl yac
paboTbl B HOYHOE BpeMmsi.

1.1. KOHCTUTYLUMOHHOCTb NpuBEAEHHbIX HOpM ocnapuBaeT rpaxgaHuH C.A. ViBaHudeHko, koTopbin C 1
aHBapss 2019 roga paboTaeT CTOPOXEM B MyHULMNANbHOM Ka3eHHOM ydpexaeHun Axxepo-CyaxeHcKoro
ropoackoro okpyra "LleHTp ByxranTepckoro yyeta n XO3sIMCTBEHHOIO OBCIYXMBAHUSA YUPEXOAEHUIN KyNbTypbl", Npn
3TOM €My YCTaHOBIIEH CMEHHbIN rpadmk paboTbl C CyMMMPOBaHHbIM Yy4eToM paboyero BpemeHu. Pabota
OCYLLECTBMNAETCA B TOM 4YMCMe B HOYHOE BpeMsi, B Hepabouve npasgHu4YHble OHW, CBepXypo4yHo. 3apaboTHas
nnarta cknagblBaeTcs U3 AOIPKHOCTHOrO OKnaja, pa3mep KOTOPOro B MOMEHT 3akfioyeHus TPyAOoBOro oroBopa
coctasnan 2819 pybnein, a 3aTem gBaxabl nosbiwanca n ¢ sHeaps 2020 roga coctasun 3220 pybnen, n Hagbasku
3a Bblcnyry net - 20 NpoueHTOB Oknaga. 3asdABuTento exemMecs4yHO Mpou3BOAMTCA AonnaTta 40 MUHMMarbHOro
pa3Mepa onnaTbl TPyAa UCXOAsA U3 paKTM4eckn oTpaboTaHHOrO MM BPEMEHU B KOHKpeTHOM Mecsue. Kpome Toro, k
ero 3apaboTHOM NnaTte NpMMeEHseTCa panoHHbIN KO3urLmMeHT, cocTaBnsaowmi 1,3.

Monaras, 4to paboTogaTenb HEMpPaBUIIbHO HaYUCnsieT emy 3apaboTHyH0 NnaTy M NOTOMY BbiMNfavyMBaeT ee
He B nonHom pasmepe, C.A. MBaHn4yeHko obpatuncsa B cyg C UCKOM O B3bICKAHUW HEOOHAYUCIIEHHOW U
HeBbINnavyeHHon 3apaboTHor nnaTbl ¢ aBrycta 2019 roga no gekabpb 2020 roga, a Takke O KOMMeHcauuu
MoparnbHoro Bpeaa. B obocHoBaHMe mcka 3asiBUTENDb yKasar, UTO pacyeT MpuunTaloWwmxcsa emy BeinnaTt 3a paboty
B HOUHOE BpeMs, B Hepaboune npasgHUYHble AHW, 32 CBEPXYPOUHYO paboTy Npou3BOAWSICS MCXOOs NULLL U3 ero
okraga, YCTaHOBIIEHHOrO B pa3mepe, 3Ha4YMTENbHO MEHbLUEM, YeM MUHMMArbHbIA pasMmep onnatbl Tpyaa. Takon
crnocob pacuyeTa, MO ero MHeHWto, He obecrneudnBaeT pearbHOro MOBbIleHUs 3apaboTHOM nnaTtbl 3a paboTty B
YCNOBUSIX, OTKITOHSAIOLLMXCA OT HOPMAaIbHbIX, U MPU UCYUCNIEHMM COOTBETCTBYIOLLMX BbINMAT CreaoBano UCXOAUTb
13 MUHMMAarnbHOro pasmepa onnartbl TpyAa.

PeweHnem AHxepo-CymkeHckoro ropoackoro cyga Kemepockon obnactu ot 21 anpensa 2021 roga
nckosble TpebosaHusa C.A. MiBaHnYeHKO yaoBneTBopeHbl YacTnyHo. Cya npuwen K BbIBOAY, YTO pacyeT BbIinnar 3a
paboTy B HOYHOE BpeMs, B Hepabouve npasgHuYHbIe OHU U 3a CBEPXYPOUHYH paboTy AOmKeH NpoM3BOANTLCH U3
3apaboTHOM nnaTbl 3asBUTENs, YBENWYEHHOW A0 MWHUMAanbHOrO pasMepa onnaTbl Tpyda, a He M3 pa3mepa
dakTuyeckn yctaHoBrneHHoro emy oknaga. OgHako anennsuMoHHbIM onpegeneHnem cyaebHon konnernu no
rpaxxgaHckum genam Kemeposckoro obnactHoro cyaa ot 21 oktabpsa 2021 roga pelleHve cyaa nepBon MHCTaHLMK
OTMEHEHO B 4acTu U MNPUHATO HOBOE pelleHWe: B3biCKaHHas C paboTogatens cymma HeLOHAYUCIIEHHOW U
HeBbInnavyeHHon 3apaboTHOW NnaThl CyLECTBEHHO YMEHbLLEHA, B TO BPEMS Kak CyMMa KOMMeHcauum MoparnbHOro
Bpeda, HanpoTtuB, yBenuueHa Ao 3asasneHHon C.A. ViBaHWyeHKO Mpu npegbsiBneHun wucka. [NpuHumas B
OTMEHEHHOW 4YacTu HOBOE pelleHue, Cyd anennsuuoHHOW WHCTaHUMM PYKOBOACTBOBANCA B TOM 4ucrne
Ae’cTByOWMM Yy paboTogatens nonoxeHnem o6 onnate Tpyda, COrMacHO KOTOPOMY, B 4acTHOCTW, onnaTa
CBepXypoyHon paboTbl MpouM3BOAUTCA 3a nepBble gBa 4aca paboTbl B NOMYTOPHOM pa3mepe oknaga
(momkHoCTHOro oknaga), ctaBkv 3apaboTHOM NnaThl, a 3a NocneayoLwye Yachl - B ABOMHOM pasmepe, gonnarta xe
3a paboTy B HO4YHOe BpeMsi cocTaBnsieT 40 NPOLEeHTOB YacTu oknaga (4OrMKHOCTHOro oknaaa), CTaBku 3apaboTHoW
nnarbl.

AnennsiuMoHHoe onpefeneHne octaBneHo 6e3 nsameHeHus onpegeneHnem BocbMoOro kaccalMoHHOro cyga
obwen opucamkummn ot 17 mapta 2022 roga, KOTOPbIA, OTKIOHAA OOBOAbI KAacCaLMOHHOWM Xanobdbl 3aaBuTens,
yKasarn, 4to ero TpeboBaHMe Npon3BoaMTbL pacyeT onnartbl 3a paboTy B HOYHOE BpeMs, B Hepaboune npasgHUYHbIe
OHW, 32 CBEepXypoyHyl paboTy mcxods M3 MWHMManbHOTO pas3Mepa onnatbl Tpy4a OCHOBaHO Ha HEBEPHOM
TONKOBaHMM HOPM MaTtepuanbHoro npaea. B nepepade kaccauuoHHow »xanobbl C.A. WMBaHW4eHko Ans
paccmoTpeHuss B cyaebHom 3acepaHum CypebHol konnermm no rpaxgaHckum penam BepxoeHoro Cypa
Poccuiickon ®epepauun oTkaszaHo onpegeneHveMm cyabh BepxosHoro Cyaa Poccuiickon ®epepauumn ot 12
asrycta 2022 roaa.

Mo mHeHuto C.A. MBaHMYeHKO, YacTb nepBas ctatbu 152 Tpymosoro kogekca Poccuiickon depepauuym m
ab3au BTopown NoctaHoBneHus MNpasutensctea Poccuickon ®egepaumm "O MUHMMANbLHOM pasMepe MOBbILLIEHUS
onnartbl Tpyaa 3a paboTy B HOYHOE BpeMs" He COOTBETCTBYIOT CTaTbsiM 6 (4acTb 2), 15 (Yactb 4), 17 (vacte 1), 18,
19 u 55 (yacTb 1) KoHcTuTyumm Poccunckon ®efepalimm B TOM Mepe, B KakOW OHU MO CMbICy, NpuaaBaemMomy UM
NpaBoONPUMEHUTENBHOW MPaKTMKOW, NO3BOMSOT UCHUCNSATL pa3Mep MOBbLILIEHHOW onnaThl CBEPXYPOYHOW paboThl 1
paboTbl B HOYHOE BPEMS UCXOASA TOMNbKO U3 oknaga (JOJMKHOCTHOrO oknaga) paboTHMKA, NPUYEM YCTaHOBMEHHOIO
B pasmepe MeHee MUHMMAarbHOro pasmepa onnaTtbl Tpyaa. Kak nonaraet 3asBUTENb, Takon NOAXOA He TOMbKO He
obecneynBaeT MNOBbLILEHHYO OnnaTty paboTbl B YCMNOBUSIX, OTKMOHSOLMXCA OT HOPMasbHbIX, HO M MO3BONAET
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onnaynBatb €e B MEHbLUEM pa3Mepe, YeM aHanoruyHyro paboTy, BbIMOSHAEMYH B OObIYHbIX (HOPMarbHbIX)
YCMOBUSX.

1.2. HecmoTpsa Ha To 4TO YacTb nepBas ctatbn 152 Tpyposoro kogekca Poccuiickon deagepalmm BXoauT B
npeamet xanobbl C.A. MBaHNYeHKO B MOMHOM 0O6beme, ero AoBOAbl CBMAETENbCTBYHOT O TOM, YTO, MO CYTU, OH
CBA3bIBaeT HapyLLleHne CBOMX MpaB MiLlb C TEMU ee NONOXEHUSIMU, KOTOpble ONpeaensioT MUHMMarnbHbIA pasvep
onnatbl CBEpPXypo4HOW paboTbl, [OMyckas YCTaHOBMEHME KOHKPETHbIX pa3MepoB OnfaTtbl Takon paboTbl
KONMMEeKTUBHbIM JOrOBOPOM, flOKarnbHbIM HOPMAaTVMBHBIM aKTOM U TPYAOBbIM JOrOBOPOM.

C yyeTOM U3NOXEHHOro, a Takke npeanucaHuin craten 36, 74, 96 n 97 denepanbHOro KOHCTUTYLUOHHOIO
3akoHa "O KoHcTtutyumoHHom Cyae Poccuinckon ®epepauun” npeametom paccmotpeHmns KoHctuTyumoHHoro Cyaa
Poccuiickon depepauumm no HacTtosilemy Aeny SBMASTCA NOMOXEHUs 4acTu nepson ctatbu 152 Tpyposoro
kopekca Poccuiickon ®enepaunmm n absau sropon NoctaHosneHus lMpasutensctea Poccuiickon d®epepaumm "O
MWHUManNbHOM pa3Mepe MOBbILIEHWUS OonnaTbl Tpyda 3a paboTy B HOYHOE Bpems" B TOW Mepe, B KaKOW OHU B
cUCTEME [OENCTBYIOLLErO MPaBOBOro PErynvpoBaHust CyXaT OCHOBaHWEM [Nsi pelleHuMst Borpoca O pasmepe
onnartbl CBEPXYPOYHON paboTbl 1 paboTbl B HOYHOE BPEMS, BbIMONIHAEMON paboTHMKOM, Ybs 3apaboTHasa nnarta -
Hapsgy C MeCSAYHbIM OKMagoM (JOMKHOCTHBIM OKMagoM), COCTaBMSALWUM MEHEE MUHMMANbLHOIO pa3mvepa onnarhbl
TPYAa, - BKMOYAET UHbIE (B TOM YMCIE KOMMNEHCALNOHHbIE U CTUMYMMPYIOLLME) BbIMAATHI.

2. B cootBetctBum ¢ KoHctuTtyumen Poccuiickon ®egepauun B Poccun kak npaBOBOM CoOLManbHOM
rocygapcTBe OXpaHAHTCHA Tpy4d W 300pOBbe M0AENn, rapaHTUpYTCS 3alimMta AOCTOMHCTBA rpaxaaH U yBaXKeHue
yenoseka Tpyaa (ctatbu 1, 7 n 75.1), Bce paBHbl Nepen 3aKOHOM U CyaO0M, a rocy4apCTBO rapaHTUpyeT paBeHCTBO
npae 1 ceobof Yenoseka u rpaxaaHunHa (ctatba 19, yactu 1 n 2), Poccus yBaxaeT Tpyq rpaxaaH un obecneumsaet
3awWwmTy ux npas (cTatbs 75, YacTb 5). MMocKkonbKy BO3MOXHOCTb COBCTBEHHbIM TpyaAOM obecneunTb cebe n cBoMM
6nusknMm cpeactBa K CyLeCTBOBaHMIO npeacTtaBnseT cobon ectecTtBeHHoe 6naro, 6e3 KOTOporo yrpavmsaioT
3HayeHne MHorve apyrve 6nara u ueHHoctu, KoHctutyumsa Poccuickon ®egepaummn npegycmaTtpuBaeT B yncne
OCHOBHbIX MpaB M cBOOOA, HEOTYYXXAaeMmblX M MpUHaAnexawumx kaxgomy, csobogy Tpyaa, npaBo cBOGOAHO
pacnopsikaTbCs CBOMMW CNOCOBHOCTAMM K TpyAy, BbiGupaTb poa AeATeNnbHOCTU U Npodeccuio, a Takke NpaBo Ha
BO3HarpaxgeHue 3a Tpya 6e3 Kakon Obl TO HM BbINO ANCKPMMUHALUM N HE HDKE YCTaHOBMEHHOro deaeparnbHbiM
3aKOHOM MUHMManbHOrO pasmepa onnartbl Tpyga (ctatbs 17, yacTtb 2; ctatbs 37, yactu 1 u 3) (NocTaHOBMEHUS
KoHctutyumonHoro Cyaa Poccuinckon ®egepaumm ot 6 oktabpsa 2021 roga N 43-1, ot 20 aHBaps 2022 roga N 3-T1
nap.).

KOHCTMTYUMOHHOE NPaBo KaXX4oro TpyasiLerocsi Ha Bo3HarpaxaeHue 3a Tpy4 B MeXayHapoOHO-NpaBoBOM U
OoTpacneBom (TPygonpaBOBOM) CMbICIIE MOHUMAETCS U Kak MpaBO Ha cnpaBeanuByo 3apaboTHyo nnarty, KoTopoe
OTHOCUTCS K YWCIy BaXXHEMWUX npaB B cdepe Tpyda M NpoBO3rfalleHo, B YacTHOCTU, Bceoblleln aeknapaumen
npae 4vernoBeka (ctatbs 23) n MexayHapoOHbIM NakTOM 06 3KOHOMWMYECKMX, COLManbHbIX U KynbTypHbIX MpaBax
(cTatbsa 7). Kak HeogHokpaTHO ykasbiBan KoHcTuTyumMoHHbIM Cya Poccuiickor ®efepaumun, B Lensx peanusauum
npaeBa Ha BO3HarpaxgeHue 3a TPy4 W MpaBa Ha cnpaBeanueyko 3apaboTHyl nnaTty OEeWCTByOLlee MpaBoBOE
perynupoBaHue onnaTtbl Tpyaa nuy, paboTaroLmx no TpyA0OBOMY AOTOBOPY, AOIMKHO rapaHTUpOBaTh yCTaHOBMNEHNE
um 3apaboTHOM nnaTbl B pa3mepe, 06yCnoBMEHHOM OOBEKTUBHBIMY KPUTEPUSIMU, OTPaXKaOLLMMKN KBaANMdUKaLmo
paboTHMKa, XapakTep U cogep)XaHWe ero TpydoBOW AEeATENbHOCTWU, YCNOBUS €€ OCYLLECTBIIEHMS, KOTOpblE B
COBOKYMHOCTWU oOnpeaensoT o6bem BbiMnaynMBaemblx PabOTHWKY [OEHEXHbIX CpeacTB, HeobxoouMmblx Anis
HOopManbHOro Bocnpou3BoAacTBa paboden cunbl. MNpu 3TOM onpegeneHne KOHKPETHOro pasmepa 3apaboTHou
nnaTtbl OOMKHO OCHOBLIBAaTbCH B MEPBYH OYepedb Ha KONMUYECTBE U KadecTBe Tpyda, a Takke Y4uTbiBaTb
HeobOXO4MMOCTb pearibHOro MOBbILEHMS pa3mepa onnatbl Tpyda Mpu OTKIMIOHEHMM ycrioBui paboTbl OT
HopMarbHbIX (MocTaHoBNeHUs oT 7 gekabpsa 2017 roga N 38-I1, ot 28 utoHa 2018 roga N 26-I n ot 11 anpens
2019 roga N 17-I1; Onpepnenexve ot 8 gekabps 2011 roga N 1622-0-0).

3. Onupascb Ha KOHCTUTYLMOHHbIE nonoxeHus, TpygoBow kogekc Poccuickon degepauum OTHOCUMT K
OCHOBHbIM MPUHUUMNAM pPerynnpoBaHnsa TPYyAOBbIX OTHOLIEHM oOecneyeHwe npaBa Kaxaoro paboTHuMKa Ha
CBOEBPEMEHHYIO 1 B MOSIHOM pa3Mepe BbinnaTy cnpaBeAnvBov 3apaboTHOW mnaThl, rapaHTUPYLWen OCTOMHOoe
YenoBeka CyLleCTBOBaHME AN Hero Camoro U ero CeMbU, U He HWKE YCTaHOBMNEHHOro eaepanbHbIM 3aKOHOM
MUHMManbHOro pasmepa onnatbl Tpyda (abs3ay cegbmon cratby 2). CoobpasHo 3ToMy AaHHbIM  Kopekc
3aKkpennseT o6si3aHHOCTL pabotopaTens obecneymBaTb pabOTHWKAM paBHyK onnaTy Tpyga paBHOW LEHHOCTU
(ab3aL WwecTonm YacTu BTOPOW cTaTbk 22) 1 npegycMaTpuBaeT 3aBUCUMOCTb 3apaboTHOW nnaTbl paboTHMKA OT ero
KBanudukaLlmm, CnoXXHOCTM BbIMNOMHAEMON paboThl, KONMMYECTBA M Ka4yecTBa 3aTpavyeHHOro Tpyaa W 3anpeT KaKou
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MocTtaHoBneHue KoHctuTyumoHHoro Cyaa PO ot 27.06.2023 N 35-M [okyMmeHT npeaoctasneH KoHcynbTaHTIa0C
"Mo aeny o NpoBepKe KOHCTUTYLIMOHHOCTM MOJSIOXKEHUIA YacTy NEPBON... [ata coxpaHeHus: 05.07.2023

Obl TO HM ObINO AMCKPMMMHALUUM NPU YCTAaHOBMEHUN U U3MEHEHUW YCIOBMI onnatbl Tpyga (ctatesa 132). Kpome
TOro, B cuny gaHHoro Kogekca npu BbiNofIHEHUM paboT B yCMOBUSAX, OTKIOHSIOWMXCS OT HOpMasbHbIX, paboTHUKY
NMpOu3BOOATCSH COOTBETCTBYIOLLME BbINAAaThl, MNPEeAyCMOTPEHHblE TPYAOBbIM 3aKOHOAATENbCTBOM W UHBIMM
HOpPMaTUBHbLIMW MNPABOBbLIMW aKTaMu, CcCoAepXaliMMy HOPMbl TPYAOBOro MpaBa, KOMNMEKTUBHbIM [OroBOPOM,
cornaleHnsiMn, nokanbHbIMW  HOPMATUBHbIMW  akTamu, TPYOOBbIM [JOrOBOPOM, a pasMepbl BbInnar,
npeayCcMOTPEHHbIE KOMMEKTUBHLIM JOrOBOPOM, COrfalleHUAMU, NoKanbHbIMM HOPMaTUBHBIMW akTamu, TPYAOBbIM
JOroBOpoM, He MOryT ObiTb HMXE YCTAHOBMEHHbLIX TPYAOBbIM 3aKOHOAATENbCTBOM U WHBIMU HOPMAaTMBHbLIMU
NpaBoOBbIMW aKkTamMu, COAEePXaLlMMM HOPMbI TPYAOBOro npaea (ctatba 149).

lMpu BBEAEHUMN Takoro poda perynmpoBaHus - kKak B HOPMaTMBHBIX NMPaBOBbIX akTax (BKM4Yasi JIoKarnbHbIE),
Tak U B [OrOBOPHOM MOPSAKe - OOIPKHbI cobniogatbCA He TOMbKO MPUHUMMbLI CNpaBensIMBOCTU, PaBEHCTBA,
yBaXeHuMs YerioBeka Tpyaa u camoro Tpyaa (ctatbs 19, yactu 1 1 2; ctatba 75, yacTb 5; ctaths 75.1 KOHCTUTYL MK
Poccuinickon ®epepaumun), a Take npaBo Ha cnpaseanueylo 3apaboTHyto nnaTy (absau cegbmon crtatbu 2
Tpyzosoro kogekca Poccuickon ®egepaunm), HO U NpaBa Ha OTAbIX U Ha OXpaHy 300poBbs (CTaThsa 37, YacTb 5;
ctatbs 41, yacte 1, KoHctutyummn Poccunckon ®depepaumm) ¢ y4eToM TOro, 4Yto onnarta paboTbl B YCroOBWSIX,
OTKITOHAKLWMXCA OT HOpMarnbHbIX, Mpu3BaHa npexae BCEero KoMMeHcuMpoBaTb paboTHUKY HebnaronpusiTHoe
BO3AENCTBME Ha HEro pasnu4yHbiX MNPOM3BOACTBEHHBIX W KIMMaTMYecKknx pakTtopoB nnbo AOMONHUTENBHOMN
Harpysku (Tpygosartpar), C KOTOPbIMU COMPSKEHO BbINOMHEHMEe nogobHom paboTsl. Tem cambiM onnata paboTsl B
YCIOBUSAX, OTKITOHSIOLLUMXCA OT HOpMarsbHbIX, AOMKHA ObiTb MOBbLILEHHOW, @ pasMep Takoro MOBbILLIEHUS] OOMKEH
OTBeYaTb €ero LeneBOoMy Ha3Ha4YeHWI0 Kak OOMOMHUTENbHOW rapaHTUM peanu3auuv npasBa Ha CrnpaBeanvByio
3apaboTHyI0 NnaTy U OQHOBPEMEHHO YYUTLIBATb BbIMOJTHAEMYHO 3TUM MOBbLILLUEHMEM KOMMEHCATOPHYH PyHKUMIO.

4. Bo ucnonHenne ctaten 7 (4actb 2), 37 (4actb 3) u 75 (yactb 5) KoHctutyummn Poccunckon ®egepaumn
Tpyooson kopekc Poccuiickon depepauumm B 4YMCre OCHOBHbLIX FOCYAApPCTBEHHbIX rapaHTUMW No onnaTte Tpyaa
paboTHWKOB MpegycMaTpuBaeT BENWYMHY MUHMMAanbHOro pasmepa onnartbl Tpyaa (absay stopoun ctateu 130) m
3aKpennsaeT, YTO MWHMMAarnbHbLI pasmep onnatbl TpyAa yCTaHaBnMBaeTCs OAHOBPEMEHHO Ha BCEN Tepputopun
Poccun cenepanbHbIM 3aKOHOM U HE MOXET ObiTb HMKE BEMWYMHBI MPOXUTOYHOTO MUHMMYyMa TPYAOCMOCOBGHOro
HaceneHus, a Meca4Hasa 3apaboTHas nnata paboTHMKA, MOJTHOCTbIO OTpaboTaBlwero 3a 3TOT Mepuog HopMmy
paboyero BpPEMEHU W BbIMNOMHMBLLETO HOPMbI Tpyda (TPygoBble 0OS3aHHOCTM), HE MOXET ObiTb HUXe
MUHUMAanbLHOro pasMepa onnaTtbl TpyAa (4acTu nepsas n TpeTbs ctatbh 133).

Kak otmetun KoHctutyumoHHbin Cyg Poccunckon ®Pepgepaunun, BO3HarpaxgeHve 3a Tpyd He Huke
YyCTaHOBMEHHOro heaepanbHbiM 3aKOHOM MUWHUMANbHOTO pas3mepa onnaTbl Tpyda rapaHTUpyeTcs Kakgomy, a
crnepoBaTenbHO, onpeaeneHne ero BenuynHbl AOMMKHO OCHOBBLIBATbCS Ha XapakTepucTukax Tpyada, CBOMCTBEHHbIX
nobon TpyooBoW pfgedaTenbHoOcTH, 6e3 ydyeTa OCOObIX YCNOBUIM €e OCywecTBneHus. 3TO cornacyeTtcs ¢
couManbHO-3KOHOMMUYECKOW MpUPOAOV MWHUMAarbHOrO pasmepa onnatel Tpyda, KoTopasd npegnonaraet
obecrneyeHre HOpManbHOro BOCMPOM3BOACTBa paboyen cusbl NPU BbINOMHEHUN NPOCTbIX HEKBANMMULUNPOBAHHbLIX
paboT B HOpMarsbHbIX YCMOBMAX TpyAa C HOpMasibHOW WMHTEHCMBHOCTBIO M Mpu cobrnogeHun HopMbl pabouero
BpemeHn (lMoctaHoBneHne oT 7 pekabps 2017 rogpa N 38-M). MNpwu BBegeHuM cuctembl onfatbl Tpyada
paboTtogatenb AOOMKEH B paBHOW Mmepe cobnogatb kak TpeboBaHWe rapaHTMpoBaTb PabOTHWKY, MOSHOCTbLIO
oTpaboTaBLueMy 3a MecsL, HOpMy paboyero BpeMeHW M BbINOMHUBLLEMY HOPMbI TpyAa (TPyAoBble 0643aHHOCTH),
3apaboTHYI0 NNaTy He HWXe MUHMMAanbHOro pasmepa onnatbl TpyAda, Tak u TpeboBaHue O MOBbIWEHHOW onnaTte
TpyAa npu ocyLecTBreHnn paboTbl B YCNOBUSAX, OTKIMOHSIOWMXCS OT HOpManbHbIX (onpedeneHns ot 1 okTabps
2009 roga N 1160-O-0 u o1 17 gekabpsa 2009 roga N 1557-0-0).

CkasaHHOe 03Ha4vaeT, YTO MOBLILWEHHas onnata paboTbl B YCINOBUSAX, OTKIOHSAIOLWMXCS OT HOpMarbHbIX (B
YaCTHOCTW, CBEPXYPOYHOM paboTbl M paboTbl B HOYHOE BPEMsI), HE MOXET BKIOYaATbCA B CymMMy 3apaboTHON
nnatbl paboTHMKA, pa3Mep KOTOPOW He MpeBbILLaeT MUHUMAarbLHOro pa3mepa onnartbl Tpyaa. B npotuBHom cnydae
- C Y4ETOM LUMPOKO pacnpoCTpPaHEHHON B BIOAKETHbIX OpraHM3aunax NPakTUKM YyCTaHOBNEHUS TapUHbIX CTABOK U
OKITaf0B (OOIMKHOCTHBIX OKNagoB) B pa3mepe MeHee MMHMMAaribHOro pasmepa onnartbl Tpyaa U NPUMEHEHUsT Tak
HasbiBaembIx "gonnat go MPOT" (kak 310 6b10 1 B gene C.A. VIBaHMYEHKO) - MOBbILWEHHAA onnaTta paboTbl B
YCMOBUSX, OTKIMOHAILWNXCA OT HOpMarnbHbIX, (bakTMYecku MorfowaeTcs Takoro poga "gonnatamun”, a MecsadHad
3apaboTHas nnata pabOoOTHWUKOB, MPUBMEYEHHBIX K paboTe B YCMNOBUSAX, OTKIOHSAKLWMXCA OT HOPMarsbHbIX, He
oTnMyaeTca OT onnaTtbl Tpyga nuy, pabdoTarnwmx B OObIYHbIX YCMOBMAX (T.e. pabOTHUKM, BbIMOSHSABLUME, B
YAaCTHOCTU, CBEPXYPOYHYHO paboTy 1 paboTy B HOYHOE BPEMS, OKa3biBAOTCS B TAKOM XKe MOSIOXKEHUM, KakK U Te, KTO
BbIMOMHAN aHanormyHylo paboTy B pamMKax YCTAHOBIIEHHOW MPOOOSKUTENBHOCTM paboyero OHSA (CMeHbl) U B
OHeBHoe Bpems). [NornolleHre xe MMHMManbHbLIM pa3MepoM onnaTthbl Tpyda TexX BbinNnaT, KOTopble cneunansHo
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YCTaHOBIEHbI B LIENSAX KOMMNEHcaumum paboTHUKaM oTpulaTernbHbIX NOCNEACTBUIA OTKIOHEHUS YCNOBUIA MX paboThbl
OT HOpMarbHbIX, HE COrfacyeTcsi HU C NPMPOAOA MUHMMAIbHOrO pasmMepa onnathl Tpyaa Kak KOHCTUTYLMOHHOW
rapaHTun, HY ¢ LeneBbiM HasHa4YeHNEM yKasaHHbIX BbINfaT U TEM caMbiM NPOTUBOpeYnT KoHcTuTyummn Poccuiickon
depepaummn 1 npuHLMNam NpaBOBOro PErynMpoBaHusl TPYAOBbLIX OTHOLUEHWNA.

Bonee TOro, aTo BegeT K HeCOpasMEpPHOMY OFpaHUYEHWMI0 TPYAOBbIX NpaB pPabOTHUKOB, MPUBIEYEHHbIX K
paboTam B yCNOBUSAX, OTKIMOHALWMNXCA OT HOPMarbHbIX, 1 BCTyNaeT B NPOTMBOPEYME C NPUHUUNaM1 paBeHCTBa U
cnpaeennuBocTu, Tpebywmmmn obocHoBaHHOW AnddepeHumnaumm B OTHOLIEHUA CyOBEKTOB, HaxOAsLIMXCA B
pa3HOM MOMNOXEHUN, N Npegnonararlmmm 0693aHHOCTb rocyAapcTBa YyCTaHOBUTL Takoe perynmpoBaHue B cdepe
onnartbl TpyAa, Kotopoe obecneynmBaeT CNpaBeAnvBYH, OCHOBAHHYIO Ha OOBEKTUBHbBIX KPUTEPUSIX, 3apaboTHyo
nnaty BceMm paboTawlmM U He OOMyckaeT MpUMEHEHMS! OOMHAaKOBbIX MpaBwui K paboTHWKaM, HaxoddWwumcs B
pa3HoM nonoxeHun (MoctaHoBneHne KoHcTutyumoHHoro Cyaa Poccuiickon ®egepaunn ot 11 anpensa 2019 roga
N 17-11).

5. B cootBetctBUMM ¢ TpyaoBbiM kogekcoM Poccuiickonn ®epepauun paboTa B HOYHOE BPEMS SIBMSIETCS
O[HUM K3 CIy4aeB BbINOSIHEHUSA paboT B YCMOBUSIX, OTKIOHSIOLINXCA OT HOpMarbHbiX (cTatba 149); HOYHbIM
SIBNSIeTCHA Bpems ¢ 22 YyacoB A0 6 Yacos (4acTb nepsasi ctatbn 96).

lMockonbKy HOYHOE Bpemsi BMONorMyeckn He nNpegHasHadYeHo ANs aKTUBHOW OeATeNbHOCTM, paboTa HOYbHo
NpMBOAMT K AOMOMHUTENbHON (PU3MONOrMYECKO M MCMXO3MOLMOHANBHOM Harpyske Ha OpraHusm paboTHMKa,
TpebyeT OT Hero MOBbIWEHHbIX TpyAo3aTpaT, a Npu onpeaeneHHbIX 06CToATENbCTBAaX MOXET co3fdaBaTb Yrposy
NpUYnHEHNsT Bpeaa ero 30opoBblo. C TeM 4Tobbl KOMNEHCUPOBaTb PabOTHUKY 3TK OoTpuUaTerbHbIe NOCNEeACTBUS,
ctatbs 154 Tpyposoro kogekca Poccuiickon ®epepaumm npeanvcbiBaeT OCYLLECTBATb OnnaTy Kakaoro yaca
paboTbl B HOYHOE BPEMS B MOBLILLEHHOM pa3Mepe Mo CpaBHEHUIO C paboTol B HOPMAIbHbIX YCIOBUSX, HO HE HIKE
pasMepoB, YCTAHOBIIEHHbIX TPYOOBbIM 3aKOHOAATENbCTBOM W MHBIMW HOPMATMBHBIMW MPaBOBbLIMW aKTamu,
cofepXalmMmn HopMbl TPYAOBOrO Npaea, NpMyYeM MUHMMAaIbHbIE pa3Mepbl MOBLILEHWUST ONnaTthbl Tpyaa 3a paboTy B
HOYHOEe BpeMms ycTaHaBnmpawTcsa [MpaButenbctBoM Poccuiickon ®depepaunmm ¢ y4eToM MHeHus Poccumnckon
TPEXCTOPOHHEN KOMUCCUM MO PErYNIMPOBaHUI0 COLMarnbHO-TPYAOBbIX OTHOLLIEHWUA, @ KOHKPETHbIE pasMepbl Takoro
MOBBLILIEHUS - KOJUIEKTUBHLIM [JOTOBOPOM, SflOKallbHbIM HOPMAaTUBHBIM aKTOM, MPUHUMAEMbIM C Y4ETOM MHEHWS
NnpeAcTaBUTENbHOrO opraHa paboTHMKOB, TPYAOBbLIM LOrOBOPOM.

5.1. [HelicTBySs BO WCMOSTHEHWE BO3MOXEHHONO Ha HEro 3akoHodaTternem nofnHomMouus, [MpaBuUTENBCTBO
Poccuiickon ®epepaumm B MNoctaHoBneHun "O MUHMManNbHOM pa3mMepe MOBbILEHMS onfaThbl Tpyaa 3a paboTy B
HOYHOE BpeMsi" YCTaHOBUITO, YTO MUHUMarbHbIA pa3Mep MOBbILEHUS onnaTthl TpyAa 3a paboTy B HOYHOE BpewMms (C
22 yacoB o 6 yacoB) coctaBngeT 20 NpoLEHTOB YacoBOW TapuHOM CTaBKkK (oKnaga unm JOIMKHOCTHOro okrnaaa,
paccyMTaHHOro 3a Yyac paboThbl) 3a kaxapli Yac paboTbl B HOYHOE BPEMSI.

Takoe perynupoBaHue npegnonaraeT onnarty paboTbl B HOYHOE BPEMSA B pasMepe, NpeBbilakLweM onnaTy
pPaBHOIO KOMMYecTBa BPEMEHU MpU BbIMNOMHEHMU pabOTHMKOM TOW e paboTbl B Mepuon, He OTHOCALMNCA K
HOYHOMY BpemMeHu (0OblMHOE BO3HarpaxaeHue paboTHuKa), a MOTOMY MPM3BAHO rapaHTMpPOBaTb €ro npaBO Ha
crnpaBeanuByl0 3apaboTHYK nnaTy, 4YTO OTBEYaeT Uuensam TPyLoOBOro 3akoHoAaTenbCTBa W cornacyetcss ¢
OCHOBHbIMW HarpaBneHUsSMN rocyaapCTBEHHOM MONMUTUKU B 06r1acTu oxpaHbl TpyAda, OOHUM U3 KOTOPbIX SBMNSETCH
NMPUOPUTET COXPaHEHUS XWU3HU M 340poBbsA paboTHukoB (ctaten 1, 2 u 210 TpygoBoro kogekca Poccwuiickon
®epnepauuu) (onpegeneHunsa KoHctutyumoHHoro Cyaa Poccuinckon ®egepauun ot 21 nions 2022 roga N 2002-O u
ot 31 auBaps 2023 roga N 53-0).

5.2. loBbllWeHWe onnaTebl TpyAa, ucuucneHHoe cornacHo [loctaHoBnenuto [NpaButensctBa Poccuinckon
®epepaummn "O MUMHMMaAnNbHOM pa3mMepe MOBLILWEHWS onfaTtbl Tpyda 3a paboTy B HOYHOEe Bpems" ucxogsa um3
YacoBoW TapudpHom cTaBku (OKMaga wnu OOIMKHOCTHOMO OKMNaja, PacCyYUTaHHOro 3a 4yac paboTbl), MOXET U He
obecneunBaTb afeKBaTHYO KOMMNeHcaumio paboTHNKY MOBbILEHHbIX TPYA03aTpaT, ecnu TapudHas cTaBka (oknag
NN JOMKHOCTHOW OKraj) yCTaHOBMEHa B pa3mMepe, HAMHOMO MeHbLLIEM MUHUMMAIbLHOIO pasMepa onnatel Tpyaa, a
KONNEKTUBHbLIM OOrOBOPOM, fOKanbHbIM HOPMaTWMBHbLIM akTOM NMGO TPyAOBbLIM AOroBOPOM He onpegeneH 6onee
3HauuTenNbHbIN pasMep Takoro NoBbileHWs. Korga e KONnMnekTMBHbIM [AO0roBOPOM, fOKalnbHbIM HOPMaTUBHLIM
akToMm nNmMbo TPyAOBbIM [OroBOPOM onpeaeneH 60MblWwniA, NO CpaBHEHUIO C MPeayCMOTPeHHbIM MpaBuTEeNnbLCTBOM
Poccuiickon depepaunm, pasmep NoBbILLEHHOW onnaTel (gonnatbl) 3a paboTy B HOYHOe Bpemsi (kak 3TO MMeeT
MecTo B yypexgeHun, rge pabotaetr C.A. MBaHM4eHKO), Takoro poga onnarta (gonnata) - gaxe npu ee
HauMCneHnM CBepX MWHMMAarbHOro pasmepa onnaTbl Tpyda, HO ucxoas v3 TapudpHowm cTaBku (Okrmaga wnm
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OOMMKHOCTHOIO OKnaja), Yew pasMep CoCTaBnsieT ropa3fgo MeHee MUHMManbHOro pasvepa onnatbl Tpyaa, - 6yger
nMwb opMarnbHO NPMBOAWTL K YBEMWYEHUIO 3apaboTHOM nnaThl, B TO BPEMS Kak pakTU4YecKu 3TO yBenmyeHue
BCe paBHO He BygeT oTBeYaTb LeNieBOMY Ha3HAYEeHWIO NOBLILLEHHOW ONnaThl Kak rapaHTMM peanusauuu npasa Ha
crnpaBeanueyto 3apaboTHyto nnary.

Mexgy Tem o653aHHOCTbL 3akoHogaTens, a paBHO W [lpaButenbctBa Poccuiickon ®egepaunn,
OENCTBYIOLLIEr0 BO MCMOMHEHUE BO3NOXEHHOIO Ha HEro 3akoHoAaTenemM NnosIHOMOYMS!, rapaHTUpPOBaTh paboTHMKaM
KOHKPETHbLI pa3mep MOBbILWEHMSA onnaTtbl Tpyda 3a paboTy B YCrOBUSAX, OTKIOHSIIOLWMXCSA OT HOPMaribHbIX, B TOM
yucne Houbto, n3 KoHcTutyumm Poccunckon defepaumm HenocpeacTBEHHO He BbiTekaeT. B cBsA3M € aTuMm y
KoHctuTtyumoHHoro Cypa Poccuiickon ®egepaumm OTCYTCTBYIOT OCHOBaHMSI ONisi Mpu3HaHuWs ab3aua BTOPOro
Ha3BaHHOro [loctaHoBneHusa [lpaButensctBa Poccuitickon ®degepaumm He CoOTBeTCTBYOWMM KOHCTUTYUMn
Poccunckon depepaumn. B 10 ke Bpemsi 3akoHogatenb u [MpaButenbctBo Poccunckon degepaumm Bnpase,
PYKOBOACTBYSICb MPUHLMNAMK ClpaBeaMBOCTM, PaBEHCTBA, YBaXXEHUSA YenoBeka Tpyaa U camoro Tpyaa, NpuHATb
Mepbl MO COBEPLUEHCTBOBAHMIO NMPaBOBOrO0 PErynupoBaHvs B AaHHOW cdepe, ¢ TeM YTobbl YCTAHOBMEHHbIN Ha
YPOBHE LEHTPann3OBaHHOIO PErynMpoBaHUa MWHMMAaIbHbIA pa3mep MOBbILWEHMS onnaTtbl Tpyda 3a paboTy B
HOYyHOe Bpemsi 6e3ycrnoBHO obecneuvBan agekBaTHYH) KOMMEHCALUMIO MOBbILLEHHbIX TpyAo3aTpaTt, NMOHECEHHbIX
paboTHWKOM MO NpuynHe paboTbl B TaKoe BPEMS.

C yuyeTom usnoxeHHoro ab3au BTopon [loctaHoBnenus [MpaButenbctBa Poccuiickonn ®epepaunmn "O
MUWHMMarnbHOM pa3Mepe MOoBbILWEHUsT onnaThl Tpyaa 3a paboTy B HOYHOE Bpemsl” He MOXET paccMaTpuBaTbCs Kak
He COrnacylLMNnCca ¢ KOHCTUTYLMOHHBIMW NPeanMCaHnsiIMK, MOCKOMbKY OH B CMCTEME LEeNCTBYIOLLErO MpaBOBOro
perynupoBaHus obs3biBaeT paboTogatensd npoussecTn onnarty paboTbl B HOYHOE BPEMS B MOBLILUEHHOM pa3mepe
MO CPaBHEHMIO C ONNAToON Takon e paboTbl, HO B AHEBHbIE YaChbl.

6. B passutne npegnucannin ctatbmn 37 (4actb 5) KoHcTutyumm Poccunckon degepaumm o npaBe Ha oTAbIX U
B Lensix obecnevyeHnss paboTHMKaM pearnbHOW BO3MOXHOCTM UCMOMNb30BaTh MO HasHAYeHM0 NpeaoCTaBeHHOE UM
Bpems otabixa Tpyaosoun kogekc Poccunckon ®enepaunm B ctatbe 99 3akpennsieT orpaHuyeHus Ha npuBnedeHmne
X K CBEPXYPOYHOM paboTe, Mo4 KOTOpPOM MOHMMaeTcs paboTa, BbiNofnHsaemas paboTHWKOM MO WHWUUMaTUBE
paboTogatena 3a npegenaMy YCTaHOBMEHHOW Ansi paboTHMKA NPOAOIKMTENBHOCTM pabovero BpeMEHMU:
exxegHeBHOW paboTbl (CMeHbI), @ MPU CYMMUPOBaHHOM y4yeTe paboyvero BpeMEHW - CBEepX HOPManbHOro yucna
paboynx YacoB 3a y4yeTHbIN nepuog. B Ton xxe ctaTbe nepeuncneHbl criyyan, Korga npyBneyeHne K CBepxypoyHom
paboTe XoTa 1 AOMYyCKaeTCH, HO TOMbLKO NpY COBMoAeHNM ONpeaerneHHbIX YCNOBUA, a Takke NpegyCMOTpeH 3anpeT
Ha npuBNeYeHne K Takoh paboTe OTAenbHbIX KaTeropu pabOTHMKOB W OrpaHU4eHa ee npegenbHasi
NPOAOCIMKUTENBHOCTL. bonee Toro, umes B BUAY, YTO Npy NpMBnevYeHMn paboTHUKOB Kk paboTe B NpeaHasHayYeHHoe
Ons ux oTabixa BPEMsSi OHM He MOTryT WUCMONb30oBaTb 3TO BpeMs MO €ero npsMoMy HasHayYeHUD U CBOEMY
YCMOTPEHUIO, @ 3HaYWT, NOOBEPratoTCs - Kak U Npu paboTe B HOYHOE BPEMS - AOMOSTHUTENBHON (N3MOINOTMYECKON
N MNCUXO3MOUMOHANbHOW Harpyske, AaHHbIn Kogekc B cTtatbe 149 npsaMO M HeOBYCMbICIIEHHO onpeenset
CBEPXYPOYUHY0 paboTy Kak pasHOBUOHOCTb paboTbl B YCIOBUSAX, OTKITOHSIIOLLMXCHA OT HOpMaribHbIX.

B uensax komneHcauumu MNOBbIWEHHbIX TpyAo3aTpaT, 0O6YyCrnOBNEHHbIX yBenuyeHnem paboyvero BpeMeHn u
coKpalleHVemM BpeMeHU OTAblxa, HeobxoamMMoro paboTHWKY B MepBYylD oyepedb Ofi BOCCTaHOBMEHUS CUIT U
paboTtocnocobHocTH, YacTb nepeas ctatbh 152 Tpynosoro kogekca Poccunckon degepaumm yctaHaBnmBaeT, YTo
CBepxypoyHas paboTa onnavmMBaeTcs 3a nepsble ABa Yaca paboTbl HE MeHee YeM B MOMyTOPHOM pa3mepe, a 3a
nocrneayoLwme yachl - He MEHee YeM B BOVHOM pa3Mepe; Npy 3TOM KOHKpPETHbIE pa3mMepbl Onsiatbl CBEPXYPOYHOM
paboTbl MOryT oOnpeaensitbCs  KOMMEKTUBHBIM [OrOBOPOM, JlOKanbHbIM HOPMaTUBHbIM aKTOM, TPY4OBbLIM
JOroBOpPOM; MO enaHuto paboTHMKa cBepxypodHas paboTa BMECTO MOBbILEHHON onnaTbl  MOXET
KOMNEeHCUpoBaTbCA MNPEeAOCTaBlIEHWEM  OOMOSIHUTENBHOMO BPEMEHM OTAbIXa, HO HE MEHee BpEMEHWU,
0TpaboTaHHOIo CBEPXYPOUHO, 32 UCKIIOYEHNEM ClyYaeB, NPeayCMOTPEHHbIX AaHHbIM Kogekcom.

M3 npmBedeHHbIX 3aKOHOMOSMOXEHUN B UX B3aMMOCBSA3U CO cTatbamMu 22, 132 n 149 TpynoBoro kogekca
Poccuiickon depgepaumm npsaMo cnegyeT, UTo CBepXypoyHas paboTa fOoMmKHa onnaynBaTtbecs B OonbLueM pasmepe,
yem paboTa, NpoM3BeAEHHAs B Npedenax YCTaHOBEHHON paboTHUKY MPOLOIMKUTENbHOCTU paboyero BpemeHun (06
3TOM, B YAaCTHOCTM, CBUOETENLCTBYET M UCMONb30BaHMe 3akoHodartenem B cratbe 152 gaHHoro Kogekca TepmuHa
"noBbilleHHasl onnarta" gns npaBuna O BO3MOXHOCTM 3aMeHbl TakoW onnaTbl AOMNOMHUTENbHLIM BPEMEHEM
oTabixa). B npoTvBHOM cnydae He gocTuraeTcs Lenb KOMMEHcauuy MOBbILEHHbLIX TpyAo3aTpaT U COKpalleHUs
BpEMEHN OTAbIXa, HapyLlaeTcs NpUHLMN cnpaBeaiMBOCTU Npy onpeaenenny 3apaboTHow nnaTel, @ pabotogatenb
nprvobpeTaeT BO3MOXHOCTb 3110ynoTpebrneHns cBOMM MpaBoOM NpuUBrekaTb paboOTHUKOB K CBEPXYPOYHON paboTe.
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Kpome TOro, paboTHVKM, BbiNonHsowye paboTy CBEpXypPO4HO, OKa3bliBaOTCS B XYALUEM MOMOXEHUN MO CPABHEHMHO
C TEMMU, KTO BbINOMHAET aHaNormyHyo paboTy B pamMkax yCTaHOBMEHHON NPOAOIKUTENBHOCTU paboyero BpemeHwu,
4YTO MPOTMBOPEYUT NPUHLMMY paBHOW onnatkl 3a TPyA paBHOW LeHHocTu (Onpepenenne KoHcTuTyumoHHoro Cyaa
Poccuinckon ®egepauun ot 8 gekabps 2011 roga N 1622-0-0).

Takum obpa3om, NoBbILLEHME pa3Mepa OnfaTbl 3a CBEPXYPOYHyl paboTy npeactaBnsdeT cobon ogHy w3
rapaHTW CrNpaBedfiMBOro BO3HArpaXXOeHUs 3a TPy4 B YCIOBUSIX, OTKIOHSIOLUMXCA OT HOPMalbHbIX, KOTOpas
OOIMKHA pacnpoCcTpaHSATbLCA Ha BCEX Nuu, paboTaloLwmx No Tpy4OBOMY LOTMOBOPY, HE3aBUCUMO OT YCTAHOBIIEHHOMO
ONs HUX pexuMma paboyero BpeMeHUM W CUCTEMbl onnaTthl Tpyda. VHoe npoTMBOpPEYUT BbITEKAOWMM M3
KoHctutyuumn Poccuinckon Pegepaumn npvHUMNaM paBeHCTBA M CMpaBegsiMBOCTM, a Takke OTpacreBoMy
npuHUMny obecnedeHus npaBa Kaxgoro paboTHMKa Ha cnpaBednvBylo 3apaboTHylo nnaTy, rapaHTUpYOLLYHO
OOCTOMHOE YernioBeka CyLleCTBOBaHWE AONS HEro camoro u ero cembmn (ab3ay cegpMon ctaTeu 2 U ab3auy natbiv
yacTu nepsown ctatbun 21 Tpygosoro kogekca Poccunckon ®epepauiun).

6.1. B cuny ctatbn 129 TpygoBoro kogekca Poccuinckon Pegepaumm onnarta Tpyga paboTHuka (3apaboTHast
nnara) - Hapsiay C OKNagoM (OOMKHOCTHBIM OKNagoM) Unm TapudHOW CTaBKOW, T.e. (PMKCUPOBAHHBLIM pa3MepoMm
onnatbl Tpyga 3a WUCMNOMHEHWe TPYyAOBbIX (AOMMKHOCTHBLIX) 0OSI3aHHOCTEM W 3a BbINOMHEHWE HOPMbI Tpyada
OonpeaeneHHon CNOXHOCTY, - MOXET BKITHOYaTh:

BbINMaTthbl, KOTOpble MpW3BaHbl KOMMEHCUPOBaTb paboTHWMKY HebnaronpusaTHOe BO3AEWCTBME Ha Hero
BpeOHbIX U (UNn) onacHbIX NPOU3BOACTBEHHbIX UMM KNMMaTU4eCKNX (PAKTOPOB NMBO AOMONMHUTENBHON Harpysku
(TpyposaTtpaT) n yCTaHOBMEHME KOTOPbIX OOYCMOBMNEHO HanNMYMEM OKa3blBalOLLMX Takoro poga BO3OeNcTBuMe Ha
paboTHuka (Ha ero 340poBbe, PabOTOCNOCOOGHOCTL U Mp.) OOBEKTMBHBIX OOCTOATENBLCTB, CYLLECTBYHOLLUX
He3aBMCMMO OT TOro, nNpom3BoAuTCA nM paboTa B npefenax yCTaHOBMEHHOW NPOAOIHKUTENBHOCTU pabodero
BpeMEHN unu 3a ee npegenamu (KOMMEHCALMOHHbIE BbINMaThl); BbiMMaTbl, HanpaBfeHHbIE Ha Yry4lleHue
pe3ynbTaToB Tpyda W, Kak MNpaBuIo, CBSA3aHHble C [JOCTWXKEHMEM 3apaHee onpeferieHHbIX MNoka3aTenen
(cTMMynupytowme Bbinnarhbl).

BeegeHve cuctem onnatbl Tpyaa, BKIOYas pasmepbl TapudHbIX CTaBOK, OKNagoB (AOMKHOCTHbLIX OKagos),
gonnaTt u HagbaBoOK KOMMEHCALMOHHOrO Xxapaktepa, B TOM uucne 3a paboTy B YCMNOBUSIX, OTKMOHSIIOLWMXCH OT
HOpMarnbHbIX, CUCTEMbl gonnat W HagbaBoOK CTUMYMMPYIOLWEro XxapakTepa W CuUcTeMbl MNPeMUpPOBaHus,
OCYLLECTBMNAETCA KOMMEeKTUBHbIMW [OroBOpamMu, COrfalleHusMK, foKanbHbIMA HOPMaTUBHBIMW akTamu (4acTb
BTopas ctatbn 135 TpygoBoro kogekca Poccunckon ®epepaunn). MNpu 3TOM 3akoHOO4aTENbHO HE YCTaHOBMEHO
OOMycTMMOE COOTHOLUEHME Mexay TapudHOW 4YacTblo 3apaboTHoW nnaTbl (TapudHOW CTaBKOW, OKMagoM,
OOIMKHOCTHBIM OKNMaZioM) U ee HaaTapudHOW YacTbio B BUAE KOMMEHCAUMOHHbLIX U CTUMYNUpYOLWKX Bbinnat. B
CUIy 3TOro AENCTBYOLLASA ¥ KOHKPETHOrO paboTodaTtens cuctema onnatbl Tpyaa MOXeT MMeTb abcontoTHo noboe
COOTHOLLEHNE yKa3aHHbIX COCTaBMAILWMX B CTPYKTYpe 3apaboTHONM nnaTtbl, B TOM YuCle Takoe, koraa TapudHas
yacTb B oOuwen cymme 3apaboTHow nnatbl He OyaeT npeobnagawllein WM BOBCE OKaXeTcs BecbMa
HesHauuTenbHou (Hanpumep, 10 - 25 npoueHToB). [NMpegyCMOTPEHHbIE Xe B pamKax KOHKPETHOW cucTemMbl onnathbl
TpyAa KOMMEHCALMOHHbIE U CTUMYNUPYIOLLMe BbinnaTbl, HAYNCNSEMble K oknagy (AOSMKHOCTHOMY oknagy) nvbo
TapudHOW CTaBke M MPUMEHSEeMble B LensX MakCMMarbHOro yyeta pasHoobpasHbix hakTopoB, OTpaKaroLMX
cofepXaHue, xapaktep 1 ycrnoBus Tpyda, npoyne napameTpbl TPYAOBOW OEATENbHOCTU, HAanpoTuB, MOryT ObiTb
OOMVHUPYIOLLIEN YacTblo 3apaboTHOM Nnathbl.

BmecTe ¢ Tem vacTb nepBas ctatbk 152 TpygoBoro kogekca Poccuiickon ®epepaumm, Tpebysi NOBbILLIEHHOM
onnartbl CBEPXYPOYHON paboTbl, HEe onpeaensieT, Kakne MMeHHO BbinnaTthl, BXOASALLME B COCTaB 3apaboTHON NnaTtbl,
noanexat yBENMYEHNO B NMONTOpA UMM B Ba pasa Npu UCYUCIIEHWUM OMfaThl CBEPXYPOYHON paboThl, B YAaCTHOCTU
B CIyyasx, koraa 3apaboTHas nnata - Hapsiay € TapudHO CTaBKOW, OKNaAoM, JOJPKHOCTHBIM OKNagoM - BKIOYaeT
KOMMEHCAUMNOHHbIE N CTUMYTPYIOLLME BbIMNAThI.

6.2. Camo no cebe npaBuno o6 onnaTe CBEPXypOYHOW pPaboTbl B MOBLILEHHOM pa3Mepe SBMAseTcs
TPaAMUMOHHBIM [l COBETCKOr0 W POCCUIACKOrO 3akoHodaTtenbcTBa. [lpu 3TOM MpaBOBOe perynvpoBaHue,
npegnuceiBatoLlee NPON3BOANTb ONaTy CBEPXYPOYHON paboThl 3a NepBble ABa Yaca HE MEHEE YEM B NONYyTOPHOM
pa3Mepe, a 3a nocrneayLlme Yyachl - He MeHee YeM B ABOMHOM (B YacTHOCTH, cTaTbst 60 Kogekca 3akoHOB O Tpyae
PCOPCP 1922 roaa, BBeaeHHoro B gencteme nocrtaHoneHnem BLUK ot 9 Hoabps 1922 roga v yTpaTuBLUEro cuny
B CBSA3M C n3gaHuem ykasa [Npesunguyma BepxosHoro Coseta PCOCP ot 6 ceHTabps 1972 roga, u ctatbs 88
Kopekca 3akoHoB o Tpyae PCOCP 1971 roga, BBegeHHoro B genctaue ¢ 1 anpens 1972 roga 3akoHom PCOCP ot
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9 pekabps 1971 roga u yTpatmewero cuny ¢ 1 gepans 2002 roga B CBs3W C NMpUHATMEM TpyOoBOro kopekca
Poccuiickon ®epepaumun), Takke YETKO He OMNpPeaenssno, KakMe WMEHHO BbINNaTtbl, BXOASLINE B CTPYKTYPY
3apaboTHOW nnaTel, nognexanu yBerIMYEHU0 MpU UCYMUCIEHUN OonnaThl CBEpPXYpo4HOW paboTbl. OgHako Takoe
perynupoBaHune CroXWnocCh B YCIOBUSIX, Koraa TapudHas coctasnswoLwlas 3apaboTHon nnatbl (TapudHas cTaBka,

okrnaf, OOfPKHOCTHOW OKnapd), Kak npaBuno, npeacrasnsana cobon 60HBUIYIO, a HepeaKko N €AVHCTBEHHYH0 4acTb
3apaboTka. COOTBETCTBEHHO, YBEMNUYEHNE OOQHON MULLb YAacOBOW Tapu(HOM CTaBku (OkNaga WM OOSMKHOCTHOrO
oKraga, paccuMtaHHoro 3a 4ac paboTbl) B MOSTOpa UNKM B ABa pasa yxe obecneumBarno onnaty CBEPXYPO4YHON
paboTbl B MOBLILIEHHOM pa3Mepe MO CpPaBHEHMIO C BO3HarpaXgeHMem 3a aHanornyHyro paboTy B npegenax
YCTaAHOBMEHHON HOpMbl paboyero BpemeHn. Tem Oonee TpeboBaHME O MOBLILEHHOW OMiaTe CBEPXYPO4YHON
paboTbl cobnioganock B clyyae, Koraa K yBeNUYEHHOW TapudHOM YacTu Hauucrnsnucb HagbaBku, gonnatbl U
npoyne BbIMMaThbl, €CN TaKoBble ObINM YCTaHOBIEHbI pabOTHWKY B pamkax AEWCTBOBaBLUEN CUCTEMbl onnathbl

TPyAa.

CoxpaHsss ke B TpygoBoMm kogekce Poccuiickoli degepauum ycrosiBlieecss B OTEYECTBEHHOM
3aKoHoZaTenbCTBE MPaBWIIo, 3aKoHodaTelNb UCXOAMI U3 TOro, YTO OnsiaTa CBepXypOo4YHOW paGoTbl AoSHKHA ObITb
Gonblue, YeM onnaTa aHanorMyHoln paboThl B Npedenax yCTaHOBNEHHOM NPOAOIKUTENBHOCTM paboyero BpeMeHu.
Takoil noaxod - Y4UTbIBAOWWUIA B TOM 4uclie pasyMHble OXuAaHus paboTHUKA, KOTOpPbIM, OaBasi cornacue Ha
npuBrieYeHME K CBEpPXYpoyHOW paboTe, MonaraeT, 4YTO €ro Tpyd CBEpX YCTAHOBMIEHHOW [Ans  Hero
NpoaoIkMTEeNsHOCTH paboyero BpemeHn ByaeT onnadeH B GornblieM pasmepe, YeM obblyHasi paboTa, - B NOJSHOW
Mepe cornacyeTcsi He TOJbKO C LiefieBbiM Ha3Ha4YeHWeM COOTBETCTBYHOLLEN rapaHTUM, HO U C KOHCTUTYLIMOHHBIMU
Hayanamu cnpaeepsIMBOCTU, PaBEHCTBA, YBaXKeHUsl YenoBeka Tpyda U camoro Tpyaa.

6.3. o mepe ycuneHuss peueHTpanuM3auum perynupoBaHus OTHOLWIEHMW B cdpepe onnatbl Tpyga, C
N3MEHEHNEM MOAXOAOB K HOPMUPOBaHMIO 3apaboTHOW nnaTtbl U C MOSBIIEHWEM HOBBIX CMCTEM onnaTtbl Tpyda
NMOCTENEHHO MEHSANCSH WU YAENbHbIN BEC TapUHOM cocTaensoLLel B obuer cymme 3apaboTHOM nnatbl: TapudHas

CTaBka Mnu oknapg (OOMMKHOCTHOW Oknad) nepectanu ObiTb €e OCHOBHOW 4acTblo, OOJBLIYIO e yacTb cTanu
COCTaBNsiTb KOMMEHCALUMOHHbIE W CTUMYNMPYHOLME BbINMNathl, AN KOTOPbIX MOPSAOK, pa3Mepbl U yCroBusi
HayMCneHns B 3HAYUTENbHOW CTeneHun onpeaensawTca paborogarenem camoctosiTenbHo. B nogobHon cutyaumm
OTCYTCTBME B 3aKOHOAATENbCTBE YKa3aHUs OTHOCUMTENbHO TOro, Kakme WUMEHHO BbinnaTtbl, BXoAdLMe B COCTaB
3apaboTHoV nnaTbl, Nognexar yBenuyeHuto Npu onnaTte CBepXypovHoW paboTwbl, npuseno kK pasbanaHcmpoBke
MpaBOBOro PErynupoBaHuns, 4YTO MOCAYXWNO NPeAnoChbINkon Ans OPMUPOBaHWS B NPaBONPUMEHUTENBHON
NpakTUKe YCTONYMBOW TEHAEHUUN K pacyeTy onnaTbl CBEPXYPOYHOM paboTbl MCXOA4A NULb U3 YacoBOW TapudHON
CTaBKkW (OKMNaga unu JOJPKHOCTHOTO OKNaja, pacCyYMTaHHOro 3a Yac paboTbl), MCHMUCIIEHHONW, B CBOKO o4yepedb, U3
MEeCSYHOW TapudHOW CTaBKM (OKNnaga WM OOJPKHOCTHOrO oknaga), npudem 6e3 yyeta MHbIX BMOOB BbINnar,
npeoycMOTpEeHHbIX OEeNCTBYIOLWEN Yy KOHKpPETHoro pabotogaTtens cuctemon onnatbl Tpyga. Tem cambim
npeobnagarWwum cTan noaxod K onnaTe CBepXypo4yHou paboTbl, NpU KOTOPOM B KadecTBe 0a30BON BENUYMHBI
NCMNoNb3yeTcsi He3HauuTenbHas YacTb COBOKYMHOW 3apaboTHOM nnatbl, MpeAcTaBfeHHas WCKMIOYUTENbHO
TapundHOW CTaBKON UNMN OKIagoMm (AOSMKHOCTHBIM OKNaaoM). TO HaXoAWT NOATBEPXAEHUE U B CyAebHOWN npakTuke
(peweHne BepxoBHoro Cyaa Poccuinckon depepaumm ot 21 moHa 2007 roga N TKIMN07-516, anennsumoHHoe
onpegenexHne cyaebHom konnerun no rpaxagaHckum genam OpeHbyprckoro obnactHoro cyaa ot 3 uions 2012 roga
no geny N 33-3812/2012, anennsiuMoHHoe onpeenenne cyaebHom konnernm no rpaxgaHckum genam NpkyTckoro
obnacTtHoro cyga ot 23 oktabpsa 2013 roga N 33-8615/13, onpegeneHne KpacHosipckoro kpaesoro cyda oT 22
anpens 2016 roga N 4-920/2016 v gp.).

Bonee Toro, B nucbMe MuHucTepcTBa 3apaBooxpaHeHns Poccunckon depepaumm ot 2 nona 2014 roga N
16-4/2059436 npsmo yka3aHo, YTO Npu pacyeTe onnaTbl CBEPXYPOYHOWN paboTbl BNOMHE AONYCTUMO HE y4UTbIBaTb
KOMMEHCAUMNOHHbIE U CTUMYNMPYOLLME BbIMMAThl, @ KOHKPETHbIE pa3mepbl TakoW OnraTbl MOTYT OMNpeaensTbes
KOMMEKTMBHBIM LOrOBOPOM, JTIOKarnbHbIM HOPMATMBHbBIM aKTOM, TPyA4OBbIM LOrOBOPOM U BKOYATb B MOSYyTOPHYHO U
OBOVIHYIO OnriaTy BCe YCTaHOBJIEHHbIE B OpraHu3auum Hagbaekum v gonnartbl MO0 4acTb U3 Hux. [pu aToM,
MOCKOSbKY MOPSAOK MCYMUCIIEHMS YacOBOW TapudHOM CTaBKW U3 YCTaHOBMEHHOW MEeCAYHOW TapuUHOM CTaBKM B
Lensax onnaTtbl CBEPXYPOYHON paboTbl 3aKOHOO4ATENBCTBOM TAKKE HE YCTAHOBIEH, YaCcoBYO TapudHYyO CTaBKy, Mo
MHeHuI0 MuHucTepcTBa, Lenecoobpa3Ho paccuMTbiBaTh NyTEM OeNeHUs YCTaHOBMEHHOro paboTHMKY Oknaga Ha
cpeOHeMecslHHOe KONMMYecTBO paboyMx 4acoB B 3aBUCUMMOCTU OT YCTAHOBIIEHHOW NPOAOIHKUTENBHOCTU paboyer
Hegenu B 4Yacax. CpefHeMecsyHOe Xe KONMMYeCTBO pabouymx 4acoB pacCcuUUTbiBAETCA MyTEM AENEHUs rogoBOn
HOpMbI pabo4yero BpemeHu B Yacax Ha 12.
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AHanornyHeln MOPSAOK NpegycMoTpeH M B PykoBoactBe no cobnogeHunio obasaTenbHbix TpeboBaHMn
TPYLOBOro 3akOHOAAaTENbCTBA, KOTOPOe YyTBEPXAEHO Mpukasom PenepanbHON CriyxObl MO TPyAy WM 3aHSATOCTU OT
11 HosA6ps1 2022 roga N 253 n 13 koToporo crnegyeT, YTO MMHUMAarbHbLIA pa3Mep MOBLILLEHHON NnaTthl 3a paboTty
CBEepX HOPManbHOW MPOAOIMKUTENBHOCTM pabovero BpemeHn Ans paboTHMKOB, MOMy4aloLMX MECHAYHbIA OKNnag,
COCTaBMseT: 3a NepBble [Ba Yaca - NONyTOPHYH YacOBYIO CTaBKY (4acTb OKraga 3a AeHb Unn 4Yac paboTbl) cBepx
oKraga; 3a nocrnegylouliMe 4vacbl - ABOWHYHO YACOBYKO CTaBKy (4acTb OkMaga 3a AeHb unn vac paboTbl) cBepx
oknaga.

OpHako onnaTta cBepXypO4HON paboTbl NCKITIOYMTENBHO B pa3Mepe YBENMYEHHON B MONTOpa unu B ABa pasa
YacoBoW TapudpHOM cTaBkuM (OKMaga MM OOJPKHOCTHOIO OKnafa, pacCyMTaHHoro 3a 4vac pabotbl) 6e3 ydveta
KOMMNEHCAUMOHHBIX U CTUMYIUPYIOLUX BbINAAT, KOTOPbIE COMOCTaBMMbI, @ 3a4acTyto U CYLLEeCTBEHHO NpeBbILLaT
MEeCSYHyl0 TapudpHyto ctaBky nmnbo oknag (OOSMKHOCTHOW OKnag), BeAeT K TOMY, YTO pabOTHUK, BbIMOMHSOLWUIA
paboTy cBepx yCTaHOBEHHOW MPOAOMKXUTENbHOCTU paboyero BpemeHu (T.e. hakTU4eCKM B TeYEeHUe BPEMEHM,
npeaHasHadYeHHOro Ans otabixa), byaet nonyyate onnarty, koTopasi B JENCTBUTENBHOCTM HE TOMbKO He BbILLE, HO
N 3HAYUTENBHO HWXe onnaThbl 3a Ty e paboTy, BbINOMHAEMYO0 B npedenax yCTaHOBNEHHOW NPOOOIDKUTENBHOCTH
pabo4yero BpemeHw.

Mexay TeMm B pelleHun Takoro pofa BOMPOCOB HaZO UCXOAWUTb M3 TOro, YTO MpPeayCMOTPEHHbIE B pamMKax
KOHKPETHOW cucTeMbl onnaTbl TpyAa KOMNEHCALUMOHHbBIE U CTUMYNUPYIOLLME BbiNnaTtbl, HAYMCASAEMbIE K TapudHON
cTaBke nnbo oknagy (OOSMKHOCTHOMY Oknagy) paboTHuMKa, SBNSAOTCA HEOTHLEMIIEMONM YacTblo onnaTtbl ero Tpyaa, a
cnefoBaTenbHO, AOSMKHbI - MO CMbICIY YacTen nepson n BTopon ctatbk 135 Tpyaosoro kogekca Poccuiickon
®epepaummn - HaumcnATbCA 3a Bce oOTpaboTaHHoe paboTHMKOM Bpems, B TOM 4ucre 3a npegenamu ero
NPOAOCIMKUTENBHOCTW, YCTAHOBNEHHOW Ana paboTHuKa. VIHOe o3HayaeT npou3BOMbHOE nueHne paboTHWMKa npu
pacdeTe onnaTbl 3a CBEPXYPOYHYIO paboTy npaBa Ha NOMy4yeHMe COOTBETCTBYIOLLIMX AOMOMHUTENbHbBIX BbiNnaT U
TEM CaMbIM BrieYyeT HeJOMyCTMMOE CHWKEHME MPUUNTAIOLLErocs €My BO3HarpakaeHus 3a TpyA MO CPaBHEHMIO C
onnaTon 3a aHanorvyHyto paboTty, HO B npegenax yCTaHOBEHHON NPOAOIHKUTENBHOCTM paboyero BpeMeHu.

B nopobHow cuTyaumm - BOMPEKM NPUMHUMNY paBeHCTBA, KOTOpbI B cdepe onnatbl Tpyda O3HavaeT He
TOMbKO HEOOXOAMMOCTb paBHOM ONnatbl 3a TPYA PaBHOW LEHHOCTM, HO M HeJoMmyCTUMOCTb MPUMEHEHMWS
OAMHAKOBbIX NpaBun K paboTHWKaM, HaxoAsLMMCH B pPa3HOM MONOXEHWUM, - pabOoTHUKM, MNpUBNEKaemble K
CBEpPXypOYHOM paboTe (T.e. kK paboTe B yCMNOBUSAX, OTKIMOHSIOLMXCS OT HOpMaribHbIX), OKa3blBalOTCA B XyALWEM
MOMOXEHNW MO CPaBHEHWID C TeMMu, KTO BbINOMHAeT Ty e paboTy B npegenax YCTaHOBIEHHON
NpOAOIPKUTENBHOCTM paboyero BpemeHun (T.e. B HOpMarbHbIX ycroBusx). [pn atom paboTHuku, onnata TpyAa
KOTOPbIX HE OrpaHNYMBaEeTCs NuULb TapndHOW CTaBKOW UM OKNaaoM (OOSMKHOCTHBIM OKIlagoMm), MpU BbIMOSTHEHWM
CBEPXYPOYHOM paboTbl hakTUYECKM MPUPABHMBAIOTCA C TOYKM 3peHMs onnatbl Tpyda K nvuam, 4en TpyAa
onnayvMBaeTCs WCKMIOUMTENBHO UCXOAs M3 TapuHOW CTaBKM MM oknaga (AOfMKHOCTHOro oknaga). Tem cambiM
Lenb YCTaHOBMEHNS KOMMEHCAUMOHHbIX U CTUMYNUPYIOLWMX BbiMnaT He gocturaeTtcd. Korga xe tapudHas ctaBka
nnu oknag (QOfMKHOCTHOW OKnag) yCTaHOBMEHbl B pa3Mepe, HAMHOMO MeHbLUEM MUHMMAaIbHOro pasmepa onnaThbl
TpyAa, a KOMneKTUBHbIM AOrOBOPOM, NOKarbHbIM HOPMAaTMBHBIM akToM nnbo TpyaoBbIM AOTOBOPOM He onpeeneH
bornee CylleCTBEHHbI pa3Mep MOBbILEHWA oOnnatbl 3a CBEpPXYpouHy paboTy, onnata Takoh paboTbl
NCKIIOUYNTENBHO NCXOAA 13 TapndHON CTaBKM UK Oknaga (QOMMKHOCTHOro oknaga) He obecneuvBaeT agekBaTHYHO
KOMMNEeHcauuMIo yBenMYeHHbIX Tpyao3aTpaT, MOHECEHHbIX paboTHMKOM B CBS3M ¢ paboTon B npegHa3HayeHHoe Ans
oTObIXa Bpems, U He OTBeyaeT LeneBOMy Ha3Ha4YeHWU0 MOBbILEHHOW onnaTbl Kak AOMOSIHUTENbHOW rapaHTum,
HanpaBreHHON Ha peanunsaumio NpaBa Ha cnpaBeanvByo 3apaboTHyto Nnary.

6.4. Takum obpasoMm, croxuBlUeecsi B NPaBOMNPUMEHUTENBHOW MpakTUKe MOHUMAaHWE MOMOXEHUA 4YacTu
nepeoui ctatbk 152 TpynoBoro kogekca Poccuickon ®efepaLmm kak 4oMyCcKatoLwmx onmnaTty CBepXypoYHon paboThl
ncxons NuLb U3 OOHOW, MPUYEM 3a4acTylo HaUMEHbLLEN, COCTaBMsoLWEeN 3apaboTHON nNnaThl - TApUGHON CTaBKu
unu oknaga (QOMKHOCTHOrO oknaja), gaxke ecnu npu 3ToMm Mx pasMep 3HaYUTENbHO MEeHbLUEe, YeM MUHUMAaTbHbIN
pasvep onnartbl Tpyga, obycnoBneHoO B MEpBYH OvYepedb OTCYTCTBUMEM SIBHO BbIPaXXEHHOW BOSM 3aKoHOAATEns
OTHOCMUTENTbHO KOHKPETHOro Mopsifika MCYMCNEHUsT onnaTbl Takon paboTbl (B TOM 4MCrie OTHOCUTENBHO COCTaBa
BXOOSLLMX B CTPYKTypYy 3apaboTHOWM nnaTtbl BbINAaT, NOANEXalluMx yBeNM4eHuo B nontopa nmbo B fBa pasa).
Takoe NOHUMaHWEe BBLIXOAUT 3@ PaMKU KOHCTUTYLMOHHO OOMYCTUMbIX OrpaHUYeHuin npasB M CBOOOA 4erioBeka M
rpaxgaHvHa, He cornacyeTcsi C NpyHLUMNamMn paBeHCTBa, CNPaBeaIMBOCTH, yBaXXEHUsT YenoBeka Tpyda (ctaTtesa 19,
yacth 1 n 2; cratba 55, yactb 3; cratba 75.1 KoHctutyumm Poccuiickon Pepepauumn) u ¢ npaBoM Ha
cnpaBegnuByO onnaty Tpyaa, npeanonarawum Kak yCcTaHOBMNeHNe 3apaboTHOW nnaTthl HE HUXKE MUHUMArbHOMo
pasmepa onnaTtbl Tpyaa (ctatea 37, yacTb 3, KoHcTuTyummn Poccuiickon ®enepauumn), Tak 1 NOBbILLEHHYIO onnaty
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TpyAa B YCIOBUAX, OTKIIOHAKOLWNXCA OT HOPpMallbHbIX.

B cuny nsnoxeHHOro nonoxeHus vactu nepson ctaten 152 Tpyposoro kogekca Poccuiickon denepavim
cnegyeT nNpu3HaTb He cooTBeTCcTBYOWMMN KoHCTUTyLmMn Poccuinckon depepaumu, ee ctatbsam 19 (wactm 1 un 2), 37
(vactb 3), 55 (yactb 3) n 75.1, B TO Mepe, B KakOW OHU MO CMbICIY, NpUaaBaemMomMy MM NMpPaBoONpUMEHUTENbHOM
NPaKTUKOW, JOMNYCKalOT onnaTy CBepXypoyHOM paboTbl UCXOAS U3 OAHOM NULb COCTaBnALLEn YacT 3apaboTHOM
nnatel paboTHMKA, @ WUMEHHO M3 TapudHOW CTaBKM WNWM Oknaga (JOMMKHOCTHOro oknaga) 6e3 HaumcneHus
KOMMNEHCALUMOHHBIX 1 CTUMYTUPYIOLLMX BbINnar.

denepanbHOMY 3akoHOOATENIO HAANEXUT - UCxoas u3 TpedosaHunn KoHcTuTtyumm Poccuiickon degepaumm n
OCHOBaHHbIX Ha HWX npasoBbiX no3unumi KoHcTuTyumoHHoro Cypa Poccuiickon ®efepauun, BblpaXeHHbIX B
HacTosileM locTaHOBNEHWW, - BHECTU B OEWCTBYIOLLEE MPaBOBOE perynMpoBaHne HeobxoauMble U3MEHEHUS, B
YACTHOCTU NPeayCMOTPETb KOHKPETHLIV NOPSAOoK onpeAeneHns pasmepa noBbILLEHHON onnaThl 3a CBEPXYPOUHYHO
paboty, ¢ Tem 4TObbl B COOTBETCTBMM C KOHCTUTYLIMOHHBLIMW TMOMOXEHUSAMU O npaBe paboTHUKa Ha
BO3HarpaxgeHve 3a Tpya 6e3 kakon Obl TO HWM Obino auckpumuHauum (ctates 31, yvactb 3, KoHcTuTyuun
Poccuinckon ®epepaumun) obecneumTb Takyio onnaty B Oonbluem pasMepe MO CPaBHEHWO C onnaTton 3a
aHanorv4Hyto paboTy, BbINOMHAEMYlO B npefenax YCTaHOBMEHHOW NPOAOIIKMTENBHOCTN paboyvero BpemeHw,
yunTbIBasi, YTO OHa NpeacTaBnseT cobor He TOMbKO onnaTty gakTM4ecku 3aTpayeHHOro paboTHUKOM TpyAa, HO U
KOMMeHcaumMio yTpayeHHOro UM BpeMeHW OTAbIXa.

PykoBoactByscb nyHKTOM 12 yacty nepson crtatbu 15 ®degepanbHOr0 KOHCTUTYUMOHHOro 3akoHa "O
KoHctutyumoHHom Cype Poccwuiickon ®epepauunn”, KoHctutyumoHHbii Cyn Poccunckon ®depepaumm cuuTaet
HeobX0AMMbIM YCTaHOBUTb, YTO BMpedb A0 BHECEHUS M3MEHEHMI B NpaBOBOE perynupoBaHuWe onnaTta Tpyaa
MPUBIEYEHHOIO K CBEPXYPOYHOIN paboTe paboTHuKa, 3apaboTHasA nnara KOTOporo - MOMUMO TapudpHOW CTaBKkM unu
oknaga (QOMMKHOCTHOrO OKfaga) - BKOYaeT KOMMEHCAUMOHHble W CTMMYMuMpyoLwme BbiMnaTbl, NPOM3BOAUTCA
crnegyoowum obpasom: Bpemsl, oTpaboTaHHoe B Mpefenax YCTaHOBMEHHOW AN paboTHWKa NMpPOOOIKUTENbHOCTU
paboyero BpeMeHMW, OMnavMBaeTcs U3 pacyeTa TapudHOMW CTaBkM MMM oknaga (AOSMKHOCTHOrO oknaja) ¢
HayMcrneHvem Bcex AOMOSHWUTESNbHbIX BbINNaTt, NPeAyCMOTPEHHbIX CUCTEMON Onnatbl TpyAda, npudeM paboTHUKY
[OIKHa ObITb rapaHTMpoBaHa 3apaboTHas nnarta B pasmepe He HUXe MUHUMarbHOro pasMmepa onnatbl Tpyaa 6es
yyeTa JOMOMHUTErNbHbIX BbiNNaTt 3a paboTy B yCNOBMSAX, OTKINOHSAOWMXCS OT HOpMarbHbIX; Bpems, oTpaboTaHHoe
CBEPXYPOYHO, OMnadvMBaeTcsl - CBepx 3apaboTHOM nnaTbl, HayucneHHom paboTHMKY 3a paboTy B npegenax
YCTaHOBMEHHOW AN HEero MpodorKUTENbHOCTU paboyvero BpemeHu, - U3 pacyeTta MOMyTOPHOM (3a nmepBble ABa
yaca) nMbo ABOMHOM (3a nocregyolimMe Yacbl) TapudHOM CTaBKM WNM Oknaga (AOSMKHOCTHOro oknaga) ¢
HauncneHvem BCeX KOMMEHCALUMOHHbBIX U CTUMYNUPYIOLWNX BbINNaT, NpeayCMOTPEHHbIX CUCTEMON onnathl TpyAa,
Ha OOWHApHYI TapudHYy CTaBKy WM OAWHapPHbIA OKMafd (JOMKHOCTHOWM oOknag). Tem cambiM onnarta
CBepxypoyHon paboTbl gofmkHa obecnevmBaTb MOBLILEHHYIO onnaTy Tpyga paboTHMKa MO CpaBHEHWIO C OnnaTow
3a aHanornyHyto paboTy B Npeaenax yCTaHOBIEHHOW NPOOOIKUTENbHOCTN paboyero BpeMeHMu.

YKa3aHHOe Bbllle He SIBMSeTCS OCHOBaHMEM [ANs OLHOCTOPOHHEro OTka3a paboTopaTtens OT MCMOMHEHUs
YCNOBUIN  KOMMEKTUBHbIX  [OTOBOPOB,  JlOKanbHbIX  HOPMAaTUBHbIX aKTOB W TPYAOBbIX  [JOrOBOpPOB,
npegycmaTtpusaroLLmx onnaTy cBepxypo4HoW paboTel B 6onee BbICOKOM pasMepe, a paBHO U AN NPOW3BOJIbHOM
OTMeHbl paboToparteneM akTUYeCKU CIOXMBLUETOCH B KOHKPETHOW OpraHusauum Gonee nbroTHOro nopsiaka
onnaTbl CBEPXYPOYHON paboThl.

MHble nuua, kpome C.A. MBaHWYEHKO, MMEOLWEro nNpaBo Ha NepecMoTp Aefla B COOTBETCTBUM C 4acCTbio
BTopon ctatbk 100 depepanbHOro KOHCTUTYLMOHHOro 3akoHa "O KoHctutyumoHHom Cype Poccuiickon
depepaumun”, He npuobpeTaroT NpaBo Ha NepepacyeT onnaTbl CBEPXYPOYHON paboTbl HA OCHOBAHUM HACTOSLLENO
MocTaHoBNEHUS 3a Nepuog, NPeALWeCTBYOLMIA ero NPOBO3rMaLlleHUIo.

Mcxoosa mM3 n3noxXeHHOro U pykoBOACTBYACL cTatbamu 6, 71, 72, 74, 75, 78, 79, 80 n 100 ®enepansHoro
KOHCTUTYUMOHHOro 3akoHa "O KoHctutyuuoHHom Cype Poccunckon depepaumn”, KOHCTUTYUMOHHbIN Cya
Poccunckon degepaunn

NOCTaHOBWUIT:

1. MNpwusHaTe ab3ay BTOpow [MoctaHoBneHws [NpaButensctBa Poccuiickon ®egepauun "O MUHUMaNbHOM
pas3Mepe NoBbIWEHNS onnaTthl Tpyda 3a paboTy B HOYHOe Bpems" He npoTusopevawum KoHcTtutyummn Poccuiickon
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(Deﬂ,ean,VIVI, NMOCKOJIbKY OH B CuUcrtemMme D,eVICTBy}OU.leFO npaBoBOro perynmpoBaHusa obsi3biBaeT pa60Top,aTenﬂ
npon3secTtn onnarty pa60TbI B HOYHOE€ BpemMA B MOBbIWLEHHOM pa3mMepe MNno CpaBHEHWUIO C onnaTon Takom xe
paGOTbI, BbIMOSIHAEMOM B nepuona, He OTHOCSLLNIACS K HOYHOMY BpEMEHN.

2. lMpusHaTb nNonoxeHus 4acTm nepson cTtatbnm 152 Tpyposoro kogekca Poccunckon depepauum He
cooTtBeTcTBYOWMMN KoHcTuTyumm Poccuinckon ®epepauun, ee ctateam 19 (yactu 1 m 2), 37 (vactb 3), 55 (Yactb
3) n 75.1, B TON Mepe, B KAKOW OHW MO CMbICITY, NPUAaBaeMoOMy UM NPaBOMNPUMEHUTENBHON NPaKTUKON, AOMYCKaT
onnaTty CBEpPXYpPOYHOM paboTbl MCXOASt U3 OAHOWM NMLb COCTaBMSIOWEN YyacTu 3apaboTHOM nnatel paboTHuKa, a
UMEHHO U3 TapudpHOM CTaBKM WM oknaga (QOMKHOCTHOrO oOknaga) 6e3 HayucrneHns KOMMEHCAUMOHHBIX WU
CTUMYIVPYHOLLMX BbINmaT.

3. degepanbHOMY 3aKOHOAATEMNO HAANEXUT - ucxonsa us tpedosaHun KoHctutyumm Poccuinckon ®epepavinm
N OCHOBaHHbLIX Ha HUX MpaBoBbix no3vuni KoHctuTyumoHHoro Cyaa Poccuiickon ®egepauun, BblIPaXeHHbIX B
HacTosileM locTaHOBNEHWW, - BHECTU B OEWCTBYIOLLEE MPaBOBOE perynMpoBaHne HeobxoauMble U3MEHEHUS, B
YaCTHOCTU MPedyCMOTPETb KOHKPETHbIV MOPSOOK onpedeneHus pasmepa MOBbILWEHHOW Onnatbl CBEPXYpPO4HOW
paboTbl, ¢ TeM YUTOObLI 0becneynTb Takyto onnaTy B 6onblieM pa3mepe Mo CPaBHEHWMIO C ONNATON 3a aHaNornyHyo
paboTy, BbINOMHSAEMYIO B peaernax yCTaHOBNEHHOW NPOAOIMKMTENbHOCTH paboyero BpemMeHu.

Brnpeob 0O BHeCeHUs W3MEHEHUW B MNpPaBoOBOE perynupoBaHvMe onnata Tpyga MNpPUBIIEYEHHOro K
CcBepxypoyHon pabote paboTHuka, 3apaboTHasi nmnarta KOTOPOro - MOMUMO TapudHOW CTaBKM WNM oOKnaja
(BOMMKHOCTHOrO OKMNaaa) - BKYaeT KOMMEHCAUNOHHbIE N CTUMYTUPYIOLWLME BbinnaTtbl, NPOM3BOAUTCS CreayoLwum
obpasom: Bpems, oTpaboTaHHOEe B npefenax yCTaHOBMEHHOM Ansi paboTHWKaA NPOoOOIKUTENBHOCTM pabodero
BPEMEHW, onnavymMBaeTcsa U3 pacyeta TapudHon ctaBku unm oknaga (4OrmKHOCTHOrO OKknaga) ¢ HadncneHmem Beex
OOMONHUTENbHBLIX BbINAAT, NPEeAYCMOTPEHHBIX CUCTEMOW onfaTtbl Tpyaa, nNpudem paboTHUKY AOmkHa ObiTb
rapaHTMpoBaHa 3apaboTHas nnata B pa3Mepe He HWKe MUHUMaNbHOro pasmMepa onnatbl Tpyaa 6e3 ydeta
OOMONHUTENBHBLIX BbINAAT 3a paboTy B YCNOBUSAX, OTKMOHSOLWMXCA OT HOpMaribHbIX; Bpemsl, oTpaboTaHHoe
CBEPXYPOYHO, OMrnadvMBaeTcsi - CBepx 3apaboTHOM nnaTbl, HauyucneHHon paboTHUKY 3a paboTy B npegenax
YCTaHOBMEHHOW AN1S HEro MpoAoIHKUTENbHOCTU pabovero BpemMeHu, - U3 pacyeTa MoryTOpHOM (3a nepBble ABa
Yaca) nMbo [BOVHOM (3a nocnegywoolimMe 4Yacbl) TapucpHOM CTaBkM WNKM oknaga (OOSMKHOCTHOro oknaga) ¢
HaYMCNEHNEM BCEX KOMMEHCALUNOHHBLIX U CTUMYMMPYIOLLMX BbINnaT, NPeayCMOTPEHHbIX CUCTEMOW onnaTbl Tpyaa,
Ha OOWHAPHYI TapudHY CTaBKy WNU OAMHAPHbIN oOknag (AOPKHOCTHOM oOknag). Tem camblM onnara
CBEpXypoyHOn paboTbl AOMmKkHa obecnevmBaTb NOBLILEHHYO ONnaTty Tpyga paboTHWKa No CpaBHEHMIO C onnaToun
aHanorn4yHon paboTbl B Npedenax yCTaHOBNEHHOW NPOAOIMKUTENBHOCTN paboyero BpemMeHw.

YkazaHHOe Bbille He SIBNsieTCs OCHOBaHWEM A1 OQHOCTOPOHHEro oTkasa paboTogartensi OT MCMOSHEeHUs!
YCNOBUIA  KONNEKTUBHBLIX  [OTOBOPOB,  JIOKanbHbIX ~ HOPMaTWMBHbIX aKTOB W TPYAOBbIX  [OrOBOPOB,
npegycMaTpuBaloWmMX onmaTy CBepXypoyHoi paGoTbl B Gonee BbICOKOM pa3mepe, a paBHO U Afsi MPOM3BOSbHON
OoTMeHbl paboTopaTtenieM (pakTUYECKM CIOXMBLLErOCS B KOHKPETHOMW opraHusauuyu Goree nbroTHOro nopsiaka
onnaTbl CBepXypo4Hoit paboThbl.

4. CypebHble pelleHust Mo Aeny rpaxgaHnHa WMeaHudeHko Ceprest AnekcaHOopoBM4Ya, BbIHECEHHbIE Ha
OCHOBaHUWM MOMOXeHUN YacTu nepBon ctaTtbn 152 TpygoBoro kogekca Poccunckon depepaumu B To Mepe, B
Kako OHW Mpu3HaHbl He cooTBeTcTByHOLWMMU KoHcTuTyuum Poccuiickon ®Pepepaumun, nognexaT nepecMmoTpy B
YCTaHOBMNEHHOM MOPSAAKE.

5. HacTosiiee MocTaHoBeHMe OKOHYaTEeNbHO, HE MOANEXUT 06XanoBaHWio, BCTYNaeT B CUITy HEMeONIEHHO
nocrne npoBO3rNalleHnsl, AenUCTBYeT HenocpedCTBEHHO UM He TpebyeT MNoATBEpPXKAEHUS OPYrMMKU opraHamu u
AOJDKHOCTHBIMM ML aMu.

6. Hactosiee lNMocTaHoOBReHWe noanexvTt HesamegnuTensHomy onybnukoBaHuto B "Poccuiickon rasete”,
"CobpaHumn 3akoHogaTenbcTBa Poccuiickon Pepepaummn” n Ha "OdmumanbHOM WHTEPHET-nopTane npaBoBON
WHpopmaLnm (www.pravo.gov.ru).

KoHctuTtyumonHein Cya
Poccuiickon ®epepauun
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